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the rape victim
and the court

by Carol Bohmer and Audrey Bixmbarg

‘The nature of the testimony required to prove a rape charge,
hwell as the role of the vietim ms prosecutrix in the court
0cess, cause rape to be viewed as 3 unique crime.? There is
Ié serious literature on either topie. This article will focus on
ig tole of the vietim in the court system. It is the outcome of

#earch which is part of a larger project studying all aspects of
nﬁfpnst—rape adjustment of the vietim. Tte purpose Ig not to
evelop systematic hypatheses but rather to sensitize the reader

the problems involved and to suggest social and legal
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chanues which mishe reduce the prohe
fems the rape victim encorners during
her mteraction with the eriminal justice
AvEtm, p;u‘tis:u]ar!y the court.

To whain inscepth data on the victim'y
court experienwy, it was eluar thae the best
two pasitble terhniques were: (1) inter-
vigwing the personnal with whom the
victim came in eontact o dewerming thelr
attitudes and behavior? and (2! observa-
ion by mudned personnel in che conrts
rourn [velf.? Our ohservers weee trained
o note verbal and non-verbal communi-
cithan 10 the courtraom and o asvess ity
impaet on the viepim, We ased only
wormen ubservers Decauae we felt that
they might huve greater inshohe into the
fmpuct of any intermetion or Bon-verhal
e on i female victim,

Becauae of the hursaueratic eamplexity
of the eriminal justice svstem, selection of
caies proveg] 3 serigun problem, It was
impeaniblw 13 delect cortuin vietims und
phisery ¢ thege trialy heecanse of the inereds
ible amount of tme that would imalwe
for very lirtle return, Cosey are vondnuwed
for 1 myriad of diffurent reasvans, thux.

1, althusah vorenhararion of Loy iy nof reidned
IT:] allﬂmll ull alAlcs. if i\ Ve LT in f.xr.'l. F.xr l!’ll'
natsm of carroburition eopadend elevant, Ser
Cupal Ruhur, fudimal Amiides Towerd Rape Vie-
time, 37 JupieaTune 303=308 (1074l Nute ols,
*“[Rape] i> an accusation casdy & be made and hard
i be pronad e Rarder ta be defended by vhue pany
acciicd though never s6 mnagent.” I, HALE, PrEas
OF THE Crows, 1778, Variants of thus matement
have been reitersied sinee it was made twa centuries
agn. Tt in uved vonsantly by Judges, atorneys snd
the polige 1o suppaee thewr view of the ympurtines of
» purticularly high sendurd of proof [n vape ogam.

D See Bohmer, suprg note 1, for a repor of
{nterviaws with judgey, Literviews with anoroeys
and pnlige were alio canducted but the Endings
hava not yat becn published,

4. The court obéerver remainad s Enomymous 35

odatble during the il to reduce the mfuence of
51. mvescigator &as & yariable In the rmtorch, 8
problem faved constantly In the mujor projest, Haw-
e:g,lzh; u.;e of ohsarvanun’td as nrmﬁehmiﬁ
h g heen recopnized im ot )
rocently, sthaowrhodulegy wis devaloped s 2
technigue 10 collect data = tts résearch by
other methods; ses, for example, HagOID GaR-
FINERL, STUDIRS W ETRNOMITEQDOLOOY,
rancies  Hall, 1867), sad Aamow Crooume:,
THOD AND MEASUREMENT [N 80CTOLOCY, (The
Free Fress, 196%).

968 fudicorwre/Volums 58, Number &idlpreh, 1978
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even being 1ol by the vietim that ehg ST
fa g te wourt on 3 particuly day meioE

very litthe. The chancws that the cpdf
would he trlal on that day were minim T8
We finally devided, for this pilor projecd
2o seleot random vieiey h'r de ﬂdﬂm, -;7;

ef than nratehing cases with the victimg 18

1
4

the sample. Even that proved tima agi®
smunlinr hewanse the court nersont
themselves never knenw if 2 case wanld
o trial. Mauny tedous heurs were (it
coure wadting, an waperienss which gty
the ubsen ers 2o 1dea of the experiend
the vietim hud w underg. 2
We finally abyurvind 4 total of sevented)
vomplers rape winls, which we fea] v
rundsmly selected as well ax fairly repred
sentarive of rope cines in genersld Th
tuble gives sume information in suppi
of the represoneativeness of our samp{ae
ux well a5 wame useful Information, gl
alao obsceved, for comparative ".“&, B
iy waawa implving juvenile riped RS
uther cades of personal violence, 8
The male of the vigtim in 3 criminal r
i» misunderstoed by moit peoply, ineld
inm victims, Latrally the vietim Iy gis
the major withesd for the prosecution agg
ds such hua o standing in court.
she has filed her complaine with the
lice, it becomes the abligation of the
o prosecnte the offender. Theoretl
the erime has been committed 2gaing
atate, and it is the distrier anomey’s
ad repruventative of the state, 0
every offort to obtain a convietion.
utilfke she defendant {or the pleintifl
civil ense) she has ne lawyer. The disfy
attomey is acting in the interset ol H
stote and not in hor nterest, In situsiiy
where there 15 2 conflict of interestigy
feelings and needs of the vietim MY
ondary to the need of the wate to pANE
strong amse. The vicrim ie not SoidEd
and may wonder why “her” lawyel iy
the district attorney) is not protectmg
from onslaught by the dafense atiobig

4. Sce MENACKTM AN, PATTRANS ¥ VS
AAPE, Unbveraity of Chigage Prese, 1973, €558
4r 43 apd 337, s
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Vane alse, Summary of Cases Dbasrved & J
Crimina! trigle take place in a bareau- 1. Outcoms: "1
vy, with all the frustrating inefficien- {a) Conviction 10 g
¥s characterintie of surh institutional {b} Acquittal i
ganizations, Delays which can be ag- 2 Defandant incarcerated at time .+ 1
REoted philosephicslly as the ordinary of {rigl 11 i
Mctioning of o somewhat inefcient sys- Not incarcerated et fime of trial & 1Y
g are for the vietim of & orime, partioy. 3, Victim's past reputation {5

irly 4 rape, 4 source of increased anxiety introgucedq 10
3 further tmume. The effort of gather- Vigtim's past reputation nat

=yt

e

]
l{l Y
Ik together all the appropriate pvaple for introduced 7 !' ¥
gs trial is such that the case may be 4. Defensa based on congant 14 Ny
htimued 8 number of times. Lawysrs Defense tased on mistaken !l
5y have othar casez, policemen may be identiy O
B vacetion, the judge may be in another Defanse bhased on other fgetors .
iriroom, & witnass may be [l; all thase (including fanricatien of whalg . =
% normal events in the functioning of faet situation, or continuatien e
g5 legal system, For the victim, however, o} first twa aptions) 2 .
B May Taan preparing harielf payeho- 8. Defendant 1esutied 7
puically for her testimony only to find Befendant did not tesify 10
bich preparation was in vain and she G. Defendant nad prior recory 12
qust return home and walt unt] she {g Defendant had na prior record 4
Blled again. This, of COUTSE, {8 not papy- Unknown 1
x 10 & yape trial; what is peculiar tn the 7. Dafendant took stang with
gbe trlal is the faqr and ansiety the victim prior racord 4
iy fee] in confronting her attacker apafn 8. Diswriet Artomey:
iid in being required 10 detui] publicly (a) Male 14
Bl the clements of gn wvent likely to be (o) Female 5
erticularly embarrassing to her. 8. Defense Counsel:
k [n addition, the delay in the coyn pro- (8) Mala 17
i3 presents further problems for the (B} Famgle 0
wtim of rape. First, the complainant is 10. Juoge:
fen called upon o acconnt months ar (R} Male %
s later for words and phrases she {b) Femala 3
Bcluded or omitted in her original siate- 11. Dafense Attorney;
i£2t to the palice. An almost universal (®) Public Defandsr 10
gHfenss tactle iy to pick on minor {d} Private 8
t- pescrepancies in the police staternent or {¢) Both (2 defendanis) 1 :
) Fansoript from the preliminary hearing 1o 12. Triak ]
3 fpugn the vierm's wredibility, In a 8} by jury 13
; Buber of the trigls observed, the defense (B) on a waiver
. Porney  condusted a rether lengthy 12. vietim knew defendent Rrior 1o
13 cAexzmination of the complainant incidant
Y/ Eed on the fact thar she hesitated 10 Vietim did Aot know defendant
. e e prior 1o ineident 11
g Mﬁh ba.’:;r ;mizmp \ﬁr:::n:n D L sg::: UBJ:;I; 13
th-i'::lt}z fé’i‘. 53&?1’3‘3.;’.‘%“;'5 ﬁw& Biack offender/white vietim 3
B "g’;j" ”lh'E‘:‘ ‘;'g’:;afi’;ﬂg' ;;1; ! :‘l '3’; o mz':te offender/Black vietim 0
e . “.rl ) 1 ll'L' ! 15. mwﬁpan of Du l‘ 3
: Ilrﬁﬁ ;: u::‘::l‘.m #vwd the vienm's lack of Oftense was not pant Oﬁiugiﬂwﬁ
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repovt acts of sodomy eommiteed in con- brings in the verdict, she i dependoiPR
junction with the rape, If, for any reason, infarmation relayed to her by the Ji7i8
a woman dom not immediately reportall  aorney, whe may not always ba 2118
the datails of the assuult eontained in the upon to advise her,
charges, the defense aitempts to use ¢his The vietim also rizks being in copp o3
to demenstrate lask of prompt outery or seving her attacker acquiched of the &34 :
falsiflcation of textimony. Several defayme  of rape, though her sequestration 4,0
atrorneyy were heard o question the vie-  the trial may mean that she is pot
tlm as to why she did not report thar she courtroom  when the verdiet jg
had been taped and sodomized to the nounced. Two easas were obseryeq o8
police officer during her inftial complaint,  which the complainants were priil
It muit be emphasized hure that the rape when the defendants were sequittad
victim oftex gains a legal sophistieation Central to any rape ease ix the ques i
between her first encounter with the au- of eonsent. The definition of this songs
thoriries and her final appearance at the  orewrax distingt problems in a rmps
trinl, She learns, often palnfully, the ter- aut faund in any Ather criminal trial,
minology and specifics of the law de- as if the eredibility af the vietim is higP
scribing revusl gxeyault, She comes to e yuwntioned &2 well g that of the defl
that what she initially elessified as “rape” dant. Here sontrovensy rages between (s
muy be any or all of the follawing: (1) law and legal practice, and the faglings
assault with Inteat te ravish, (2) forcible victims akeut the inappropriateness)
rape, (3 assault with intent to commit some of the yuestions they are requiréd i
sodemy, (4) solicitation to commit sodn- answer on the wimness stond. .
my, (5} sodomy, (6) assault and buttery, Any dlicenssion of the fssues In
(7) ageravared assaulr and bartery, here must begin with the premise
Emphasis during the toal on state- legal, psychologioal and pyblic atii
ments mads and detatls described some toward the meaning of consent may
time in the past muay hay e marked psycho- and in fact contradict each other..
logical effsst on the vietim, Qften the may be considered evidence of conse
parure of her sxaminatian by the prosecu- the mindx of jurers {8 likely to
tion and defense serves to stir up fears, vastly from that seen as behavigral in
insecurities, embarrassment and icratlon- of attitudes by paychiatrists znd ps
al guilty feelingi that hir behavier some- ogists, and the difficnltiss of Atring sith
how preeipitated the rape, Thus, during of these views into the apparently sinRie
the lagal procedure, in addition to svery-  wording of the law are vast. ke
thing else, the rape vietim rmuat deal with Tha saclal mores of & jury are (Heg
her own ambivalence about her behavior which govern the waight glven 10 valigQ
throughoue the agrault, factors adduceq in evidence. The f4c688
it ia theoretically possible that the court axample, that & womsn meets har evey
process may have 2 cathartic and hence &l assailant in a bar, that she agrees
positive effact on the vietim. [t mey be  him drive her home, that she goes,
bepeficial to her psychologically that juse  apartment with him sre all invarig
tice is done and that it is seen ta bedone.  used by defense attoraeys ag InCICHE
One factor which yaduces the likslihood  consent, and may be accapted ad IHCHE
of sunh a banefit stems from the factthat,  the jury. From a psychologleal peity
contrary to the assertion of the diswiet  view, howevir, theie evénts may Hgy
sttornsy’s ofice, in Fhiladelphia, 4 victim  vastly different meaning for one 40
i nor penerslly infarmed of the dats of the parties iavolved, 4 .
sentancing s to take place nar of the This issus of consent
sentence & aonvisted defendant receivay. in ambigoaus cases, Clearly if 8 wo i
In fact if che It not in conrt whenthejury  raped in what mighe be called the "¢38

284 Judistum/Volume B8, Number 8/March, 1073
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flanner” by  stranger who leaps out from
dark allay and drags her into the alley ot
unpoint, the {ssue of whather or nar che
gonsented is not likaly to be of majos
Bportance in the trial, (However, obsatv.
s saw defense arttorneys try th emgges:
Ssiible consent even in cases such au
Hese.) Rvidence of actual or threatened
Wthlence coupled with the fealing that the
Eiotim, wherever possible, fought off the
N8ack (just short of endungering her Jife)
BZ what ceems to convines the conrt that
i WOman involved was, in renliry,
M In & less clearsut case, however, the
iisue of ronsent is likely to fAgure prom-
EneEntly In any defense. Problems with the
Implementation of such a concept arise in
Sitistions where, for example, tha vietim
O young and inexperienced, sud bhas not
gvet learned effective ways of “putting off”
1. Such inability may be iorerpreted an
ent by the defendant, or he may, via
lawyer, ke advantage of her youth

indecisiveness 1o use her allegud con-
Sent a3 & defonae,
is berause of the difficulty of legally
mining the lssue of consent thar
s-axpminarion will be so mueh more
owing for a rape vietim than for a
pemting witneas in apother tvpe of
inal omre, The tuestion of what is

ly relevant (and therefore admissible
ourt) becomen clouded. Thus anthusi-
fitic cefense attorneya may be able o
Aestion the victim about & large number
g8 detwils about her pass life and her

REOTA st the time of the alleged rape that
i@xld not be considered remotely refe-

Bt in other kind of cases.
R 15 often said that the private nature of
MEicrime of rape makes it diffenlt to
Qv because rarroboration by cxternal
Fddence is less available. While it is trus

¥k Taplats rarely aanduct their criminal
BR\tHes In public view, the situation it
BHY masre complex, Ficst, evidence of

§8 kind other then faut the ward of the

Yuplainant against that of defendant is
Ry available, Also, a number of
W8 other than rape take place in pri-

LL',

‘.ll
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vate, and whils this ig copsidered impoy
tant in the proof of any such crime, it is
given far more predominance in rape
cases, This {3 because both the general
public and criminal jumioe persomnel
consider it more Kkely that women wounld
fabricate 4 charge of rape than wogld
complainants of other crimes.s

Lie detectors are nsed 2s a means of
chaoking the veracity of somplaints, In
fact, @ strong belief in the machine’s in-
fallibility makes the lie detertor test
very important factor in the decision to
prodecute by the polics. By definition
almost, being asked to submit to such a
t#at nmans o the viotim thet the polise do
not belleve her stary, Hawever, her up-
willingness to take the test need not, as
the police seam to assume, automatically
mean that she is lylng. She may simply be
balking at anorther indiguity so close to
the rapa ineident. The slement of her
feellngs of puile discussed earlier may
alve make her unwilling to take such 2 test
for fear that the machine will carroborate
her susplelons, however usrualistic, that
she did semething to bring the rape an
herself, Thus, even though the lie detec-
1or ragults are not generally admissible as
wstimeny in court, théy any an importing
part of the palice dacision to pursue &

6. This possibifiry wos reiterared 2 number of
Tmes In interviews with police and judpes, See
Bohmer, tupre note 1. Alsn “fulw”™ accusations uf
ada crmey in gumeral, and sne In particulsy, ans
generally belisved 1o e murh more frequent thag
untriy vhasges of other erime. .. . Nagmallv our
kv relign on 2 Juzy to dibnguish gurh {tom false-
hood wfter hearing ovidanes on bath <ides and
@ving weight to the n}ru;h that a g:ill“ most be
o 7 t unlws bayond
reasopable ﬂ;':;‘:gt Is nor!:l]rT;:huﬂgd. aat ﬂll'l:
falee arensarinng never accar, but thar they will nor
mitlead a jury Inta convicring. When the srime i
Bpe, 1t i umag ® r:!:;j nﬂn thag ﬁi&tm Lun.w

ml’ﬂl, i L
ReviFw 1137, (19?5?) ar 113?&.

This appears 1o be a peruculorly Amenicen belisf.
Interviewn oonducied in Eaglend by tha senbxc
suthor axkad policemen how thoy deah with the
posgibility of fabricated chages. They had no act
policy, as that passibility wos oot sonsidered at all
Impureany, In contut, & detuotivie Inturviewsd in
Philadelphis peversed thar about 80 poy cent nf Maps
eamplaints in his Harror were what he defined os

“unfounded”, Le. net & pw and thurefore nos pur-
»ued by the poler,

308
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complaint and ax such can have an impor-
tant and possibly detrimental effect on the
victim’s post-rape adjustment.?

Civen the diffeulty of obtaining elear
cut and objective corroborative evidence
to support the complainant’s allegation of
rape, the disrriet atrornev will be forced to
tely on proof of circumstantial factors to
substantiate the fact that the inctdent in-
deed occurred and that intercourse was
non-consensual. It i¢ this circumstantig]
evidence that is likely 10 be most diffcult
for the victim in court, Objective testima-
ny such as mediecal testimony and tom
cluthing may be introduced into evidence
withour grestly affecting the victim.?
However, a victim is likely to find it
traumatic 1o be asked to detail her prior
sexual experience, or to hear other evi-
dence of her “reputation™® This hap-
pened in 2 number of the caves we ob-
served, Similarly, vietims in severa] cases
were asked traumatic and marginally rele-
vant questions about the incident itself,
In severa] cases the victim was asked
apegifically if she “emjoved™ the inter-
course which was the subject of the rape
charge.

Other cirovmstantial evidenee {s con-
sidered relevant by judges and attorneys.
For example, the location of the rape and
the means by which the vietim reached
that logation is important. If the vietim
went willingly to the defendant’s apart-
mant or invited him o hers, the court will

V- See, however the BAIDGEFORT EVEVING
NEWs, Maceh 13, 1974, at 1, in which the report
indicated that Jie detector wewts of the defendunt

were sdmitted in 2 situanen whane the defendsot
igreed

8. Medica] testimony ran prove recent Intarconmse
a;i wel] a2 any Md'llofh?ﬁ:ﬂ or vaginal wauma.
Excapr for evidenee of bruises or gavere vaginal
[earing, it is rot partienlarly helpful in dealing with
the issue of comsene Abscpee of the existence of
spermatozoa also does not necwssirily mean that
hitexcaurse {consent or atherwise) has not taken

ACE.
i 9. Courts apparently reason thet o reputation of
“louse moral character™ probshly has g husis in fart
and that 2 woman Wwho has such 3 teputation is mare
likely to con=mt Io intercourse in any given in-
stance. See, for oxample, People v. aAbhor 13 Wend,
182, 195 (N.Y. 1838; “[Will] you nor more readily
infer gssenr in tha practived Messaling, in loose
arrre than in the reserved and virtunis Lucretia?”

386 Judwearure/Vofume S8, Nymber 8/March, 1075
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vicw the allegation of non-consent
much seepticism, If the vietim was driica
ini in a bar when dhe met her sy
and accupted a ride in his car, thar &
dence will also reduce the chaneac
convietion. Circumsaantial fantors whisy
ko to the good faith of the complaig 0
such us the speed with which she filad 3%
complaiat, the reayons she decided to
the complaint, and the amount of cod i
ation she offers lopal authorirles for:
prosecution are frequently consid
important, For example, judges ofen
thar a complainaat who ehanges her
abour her willingness to westify hag
self placed doubt on the credibflity o
allegmtion. Aecording to this view, g &

the wom
s the case:
The 2
sometim
“the victi
Tn alme
“opuld be

plainant who does nor cooperate fully? - ration tF
judicial proceedings must be lying. - frict atw
fact that she may simply have had enges Lquate, €

of the legal system, or that she feels she
not psychologically strong enaugh 6%
dergo continued contact with the authg
tiex does not oceur to the judges. TH
attitude is shared by the legal profassio
as evidenced by responses given b}"
triet attornevs and defense attorney
the senjor author in interviews.

It would not be sufficient to disonss o cult :
effects of the courr experience o
victim without apecifically referri BT attorney
the people she deals with i her é '
ence with the legal process. The ke

sonnel are the palice detective, the 283518 b the viety
ane digtrict attorney, the defense Ao ow she
and the judge. We did not ohséf¥ Elange of
uniform approach toward the victilies : It ix

these personnel, but we were ab
{solate various factors and
which affected the way she was HeEEuES :
with. \ . For th

The police detective wag déei ed &
most of the women 1o be the m & own. the
pathetic person involved in the b i N whate
is hardly surprising when one co ] tled, a |
that the vietm is in contact Shing v
detective from the beginning of DO W0 atior
deal up until the trisl; that he i _ eivey fro
her main source of information, h RPathize v
sketchy, and that he, by the timé pETense g
preliminary hearing, has demon : ] Miser
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Gy that he too is interested in pursuing
W case. The detective is a witness for the
Rosecution and testifies to support the
frtin’s testimany. He often prides him-
If on being able to weed out the “real
Wives” from the “phony” complaints and
Biis. therefore, nsually sympathetic to-
ard the victim once the decision 1o pros-
girte hss been made, This kind of sympa-
ic almost paternal behavior rowsrd
women was observed in all but one of
5 cases we ohserved,
tThe asafstant district aztorneys were
atimes, but not always, perceived by
“victims as friendly and sympathetic.
almost all cases where information
Puld be obtained concerning the prepa-
Btion the vicrim received from the dis-
fict attorney, it appearced to be inade-
Moate. Often the preparation received
Busisted of & five to ten minute session
tnediately preceeding the opening of
Bte trial. The attitndes of the district attor-
8%y varied from sympathetic to indiffer-
Rt The female district attorneyvs worked
Brticularly well with vietims. They aften
fietaced questions with apperentdy con-
groed statements such as “I know this is
jflcnlt for you,” and “Take your time.”
the other extreme, une male district
orney was heard in an aside to refer o
vietim as “the xflly bitch™, Another
ale distyict attornev went so far as to ask
fe victim of a rather vivious gang rape
w she enfoved anal intercourse. With a
ge of behavior and amirude such as
, It §5 not surprising that the victim's
ceptions of “her” Jawyer varv depend-
in part o1 how svimpathaticalh she is
Por the most parn, the dufense attorney
Eined to sec his task as one of breaking
the credibility of the complainant
whatever way possible. When all else
ed, a harsh undermining rane of ques-
ing was employed. However, ane or
g0 tarneys did seem ro detach them-
B2 from their percelved task and yym-
dize with the victim. In one case the
5& attorney went out of his way to
Miserate with the vigtim (which was

FROM-AMERICAN JUDICATURE SOCIETY
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nlso tacticelly clever since there was no
doubt on the évidence that this waman
had been brutally abused). In still anather
cese, & court-appointed attorney seemed
genulnely upset with his task and severa)
Hmes apologized to the complainant for
having to ask her difficult questions.

The effect on the victim of the judge’s
interaction with her is perhaps the mogt
difficult to assess. First, the actnal role of
the judpe during the trial is defined by
whether or not the defendant waives jury
tial. If the defendant chooses to waive
his right of wial by jury, the judge acts as
tact finder during the course of the trig]
and his pasticipation may then be exten-
sive. On the other hand, the degree of
participation associated with the judge in
a Jury wial may vary, depending on the
judge, from almost none (other than his
required voir dire and charge as to the
law) to extensive questioning of the wit-
TNESSCs.

The judge’s neutrality in a jury trigl,
intended 10 exervise no undue jnfluence
either in favor of the defensc ar the Com-
monwealth, may be perceived by tha vie-
tim as antagonism. The very faot that the
judge allows the defense attorney ro ask
her distasteful questions mayv be per-
ceived as antagonism by her. Also, when
overruling the ohjections of the distict
attorney, the judpe's behavior may be
interpreted by the vietim as biss in favar
of the defendant. However much che
judge may, in reality, wish to protect the
victim, there is Tictle he gan dowhich will
not jenpardize the court’s position of neu-
trality. Thus it is usually only in extreme
cases of hrowbearing, and sometimes nat
£ven then, that the judge steps in to stop a
particular line of questiening. The victim
does not know why the judge remains
silent during most of the trial. She knows
nothing aboue legal practice and sees the
robed man “on high” as judging her as
well ax rhe defendant.

Thriee of the judges abserved in our
study (two female, one male) seemed to
be particularly concerned about the treart-
ment of the victim in rape trials. At the
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other end of the spectrum, at least one
judge expressed the attitude that he him-
self could nat coneeprualize “rape”; in
his waords “a hostile vagina will nat admit
a penis,” unless there existed proof of
extensive physical tauma. One female
judge, however, displayed a grave con-
cern for che rights of women in the case of
tape and did nor allow such questions as
those concerning her prior sexual expuri-
ence, Another, a male judge, ealled the
victim (2 woman with a dryg problem) up
to the beneh following the trial and ex
pressed a sincere devire to help her in any
way pasible. In most cases, however, the
atmosphere in court appesxed to place the
woman in the position of having tg prove
herself innocent of soliciting the assault
in some way, In one particular case, aftar
the defendant was found guilty by the
judge on a waiver, the judge spent ap-
proximately fifteen minutes discussing in
her presence the “immoral character andd
upbringing™ of the siyteen voar old vie-
tim.

The small number of eases obssrved
make it impossible for us ts make any
conelusive statemants about factors iy the
victim's personality make-up which af-
fect hey reaction to the court process. We
await the outcome of the full research
project for such results.

However, we can speculate on several
factors. The older the woman 1s, the more
likely she is to be able o withsand the
court procesa and especially the ordea] of
giving testimony. It is also obvious thac
support from family and friends js likely
to reduce the trauma associated with po-
lice interviews, the preliminary hearing
and the trin] jtself.

Furihermore, it is our feeling that the
women who comprise & Jarge proportion
of victims, the poor, black and young,
are unfortunarely used to being abused by
social systems so that this experience
loses some of the impact it might other-
wise have. Middle class victims do ap-
pear to be mare sensitive to the asper-
sions passed on their character, lass nsed
to being pushed abour by bureaucratic
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procedures, lasy accepring of not know,
what is happening in the COUFtroom, g
therefore hereer able fu defend themse]
in ¢onrt. In one case when a voung his
victim toak the witness stand and was 0
readily andible, the judge ratsed his vy
t the paint of yelling, w el her that
she wanted the vourt 1o take heed 1 h
atory, she had hetter “speak up ar [s
might as swell ger down and leave
now."” This vietim did not make any ave
respanse 1o suth hehavior. In contras
24 vear old apparently middle class m
er of two indignantdy wld the defer
attorney while on the stapd thar if
thoughr she enjoved being there and h
ing gone through all she had he was
very bright. Personality factors may, h
ever, ultimately be decisive here. Wo
who are more astertive, more voea] ar A
less ensily intimidated are more likely St
be able to respond o any perceived I8
wEAtment.
A mentioned elsewhere, this wall
pilot study to artempt 10 assess the impi
of the legal system on the past-rape #d
fudtment of rape victims. Irs importance 8
self-evident: one cannor fully study
vietim’s post-rape adjustment witho
careful anulysis of the effect of the si
mast important external circumstan
that adjustment, viz., the criminal
svstem. This analysis conecentrates h
Iy on the observations made in contt
the conduct of the rape trial in those &
which acrually go to trial. Adeq
solentific conclusions can only be d
when the sample whose cases go to
are compared in a contralled study
those cases which, for one reason
other, do not result in a ixial. ;
Despite sampling and other me
lagical difficulties, which eannot
nored, it is felt that this kind of in-
ethnographic research is the only i
available to determine the ympact
couirt process on the vietim. X
It is the opinion of the authors, b
on the study, that the axtent of tha 2
suffered by the vietim in her conts
the legal system is in large meayure

A
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. apeitudes and congequent treatment of
§+. vicrim by the law enforcement and

g sersonnel with whom she deals. We
¥ 1d this apinion despite knowledge of
B i nportance of the advarsarial system
b justice under the United States Consti-
Rition. We recognize the overriding fm-
B tauce of this system may at times make

T victim’s faelings & secondary consid~
on, but we feel that the vietim faces

than the unavoidable trauma of the
plementation of copstitutional guaran-

BT, the light of our experiences with the
it system, and bearing in mind the
B - tions of our experience and of the
bal system we suggest the following
gal and practical changes to improve the

Womeu.’ erience of the vierim {n her comtact
wcal and th the legal system:
likely to 1 Increased participation of women

Bvithin the syitem, as fudees, attorneys
¥ond police officers.

s was & Changes in the law and its imple
= impack S atation  Tegarding use of reputation
rape ad- =3 other evidence which allegedly goes
rtance I5 the issue of consent hut which is in fact
rudy the her ynarginully relevant or irrefevant.
ithout a8 % 3. Greater control of atturneys by judg-
1€ single their uestioning of vietims 10 refuse
tance OR permit browheating or asking ques-
11 justice ‘tns mentioned In 12) above.

28 hesvi- _ Bemer procedures for keeping the
eourt of iy informed of whar i happening
ase cases  h pughaut the entire COUrT PTOCESS,
equately - A more efficient court system which
e drawn uces, as far as pussible. the number of
o to trial es n vieym has to make fruitless and
ady with jety-provoking ips 1o court.

yn OF an- - S 6, The eppoinunent of an aorney for

7:_5"_ court to act as a kind of guardian for

nethodo- 3§BBe victim, Given the legal situation
ot bs 1&" eraby the vietim is merely & witness,
in-depth beit the prosecution’s star witnesy, some
y method scedure could be instituted 10 have
wt of the mteone whose role is to:

a. explain the court procedure us it pro-
T4, based S _
e ﬂﬂ“‘,“: b. act as pratector of the vietim, and to
tact Wit ake objections to questions comsidered
are due to trelgvant and inadmissible it such obiec-
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tion is not made hy other attomeys.

There have been suggestions made thas
there be @ policewoman or a soeial worker
in the district attorney’s office available
for the purpose of keeping the vietim
jnformed and simply being with her dur-
ing the iral. Such suggestions have the
problem of reflecting on the competence
of the distriet attorney’s office and are
therefore unlikely to be well received by
them. There has been a marked increase
in this activity by rape crigis centers, but
at present they appear not to be abla to
handle &l cases on a censistent and
official basis.

It is our supgestion that the person bea
neutral party and not allied with either
the police or the prosecution, and that It
be a court sppointed ararney. We also
consfder that it is legally possible w0 ox-
tend the court’s pOWET uRAey amicus curi-
a¢ procedure to appoint & persan who has
standing in court, i.c. the lezal authority
10 intervene in the cOUTt Progess. At pres-
ent, a victim gets liule assistance if she
hires an attorney to represent her, as he
has no standing in court to act on her
behalf. An atrorney should preferably be
appointed ar the preliminan: hearning
level so that he can fulBH the funetion of
keeping the vierm informed of the status
of her case, a service al present soreh
lacking and desperately needed. Beeause
rape is viewed as a "special” ¢rime we
feel that special measures (o protect the
vietim are warranted and that instead of
being treated in a way analugous (o that of
an offender, she be offered sucial and
leaal support to minimize the impact of
the maumatic event and to gid in her
postrrape adjustment. ]
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chicago,nlinois-—stgzcxal' meRe
swres are needed in tho criminal
jusﬁoesystemhpmtectvmtimsof
the “‘special crime” of I ac-
cording to a study made by two
mearcmumemsornapo
Concern, Philadciphia, .

Thepm&mmdsboektothavicﬁm
of the rape itse}f can be co

and
ttacker, in

gohmer_qndAndrethmba&
-Under the present judiclal sys-
m&wy%:‘?ﬁm
ﬁotthémm and has no
stamli::gineuurt.sm:hzusm‘almL
yer (o rept;osﬁt her, w&mﬂ
t::thetrial, often is not told what
———————————

98 N.J.L.J. 464 (1975)

i as the case
e ot vt
a verdict is reached or semtence

Writing in the current lssue of
Judicature, the publication of the
American Judieature Society, Bob-
mer and Blumberg propose several
steps which might be taken to ease
thepﬁghtofmorapeviaimmhet
subsequent dealings with law en-
forcement and court persomel:

1. Increase participation of wom-
within ¢he ag judges,

2. Appont an atorvey for the
court to act as a kind of guardian
for the victim. He could cbject on

{rrelevant

mimpmper. gl ﬁanin? andkeephg
informed. % cmﬂ'pmeed:ms.

3. Tighten rules to prevent brow-
beating of the victim by atiorneys
and to lmit some areas of ques-
tioning, such as those delving joto
the defendant’s reputation.

4, A more efficient court system
to reduce the mumber of times 8
victim bas to mske fruitless and

“Instead of being
way analogous to that of an of-
fonder, she (should) be offered
social and legal support to mini-
mige the impact of traumatic
event and to aid im her postrape

¥ t, the resesrchers as-
sert in the Judicature article.

As research attorpey and re-
search assistant for the Philadel-
phia Center fox Rape Concern, Boh-
mer and Blumberg based their sur-
vey on chskrvation and study of 17
complete repe trials, Bolmer is
now an assistant professor at the
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